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1. Brexit Talks: State of Play and Context for the UK Withdrawal from the 
European Union (Legal Continuity) (Scotland) Bill 
 
The Brexit talks are focused on three main areas currently. Firstly, agreeing 
the draft legal form of the December 2017 Joint Report1 agreed between the 
UK and European Commission and endorsed at the December European 
Council. Secondly, agreeing the details of a transition period – essentially a 
status quo transition. Thirdly, starting talks on a framework for the future EU-
UK relationship. 
 
The first is covered in the European Commission’s draft2 published last week 
and which suggests a fall-back of a hard border in the Irish Sea – already 
rejected by the UK government. The UK government hopes that there will be 
agreement on a transition period (which it calls an implementation period) at 
the 22-23 March European Council but there are issues remaining to be 
agreed (including on rights of EU citizens during transition, governance of  the 
agreement, length of transition). EU draft guidelines on the future relationship 
are due to be published on Tuesday 6th March. 
 
Framework for the Future UK EU Relationship: On the framework for the 
future relationship, Theresa May’s speech on Friday 2nd March set out the 
UK’s aim to negotiate a broader and deeper free trade agreement than exists 
anywhere else around the world. The EU’s chief negotiator, Michel Barnier, 
acknowledged that the UK’s goal of leaving the single market and customs 
union implied that the goal of talks should be a free trade agreement. This, 
however, does not resolve the challenge of the Ireland/Northern Ireland 
border.  
 
Consequently, it is unclear what outline framework on the future relationship 
may be agreed by this autumn. May’s goal of some areas of UK regulatory 
standards staying ‘substantially similar’ for most goods but focusing on 
outcomes rather than identical laws, together with participation in some 
regulatory agencies – referred to by some as the ‘three baskets’ model – is 
not one that is likely to find favour with the EU.  

                                            
1 Joint report from the negotiators of the European Union and the United 
Kingdom Government on progress during phase 1 of negotiations under 
Article 50 TEU on the United Kingdom's orderly withdrawal from the European 
Union 8 December 2017 
2 European Commission Draft Withdrawal Agreement on the withdrawal of the 
United Kingdom of Great Britain and Northern Ireland from the European 
Union and the European Atomic Energy Community, 28 February 2018 
 



 
Apart from the EU’s rejection of cherry-picking of the EU’s single market, and 
its likely rejection of extensive mutual recognition of standards, participation in 
regulatory agencies is not straightforward. As one example, the European 
Chemicals Agency (ECHA) has both EU and EEA members on its 
management board but only the former have a vote. There are no members 
outside of the EEA. Switzerland is part of the European Aviation Safety 
Agency but not in the European Medicines Agency which again has EU and 
EEA members but only the former have a vote. EU candidate countries are 
associated with some of the EU agencies but this is as part of the accession 
process. 
 
Whether the UK may still be part of any EU-wide regulatory frameworks is a 
relevant question for the transfer of EU law into UK and Scots law. However, 
the approach Theresa May is putting forward does not appear to mean full 
participation in any such frameworks on the basis that EU and EEA member 
states participate – since the EU is unlikely to agree this, and since May 
appears to want both participation and the possibility of regulatory divergence. 
 
Overall, unless there is a vote at Westminster that the UK should request a 
comprehensive customs union with the EU (currently the policy of the Labour 
party and one part of the policy of the Scottish National Party (the other being 
staying in the EU single market) – although what is meant be ‘comprehensive’ 
may differ between the two parties), then the UK will leave the EU’s single 
market and customs union.  
 
Consequently, the context for the EU Withdrawal Bill and for the UK 
Withdrawal from the European Union (Legal Continuity) (Scotland) Bill is that 
the UK is unlikely, on the current direction of travel in the Brexit talks, to 
remain covered by EU frameworks despite the Prime Minister’s wish that that 
could be the case (as an associate) at least for medicines, chemicals and 
aviation.  
 
If the UK were to stay in the EU’s single market, for instance, then there would 
still be common EU frameworks applying to Scotland and the rest of the UK 
and that would clearly change substantially the context in which both bills are 
currently being discussed.  
 
As the Continuity bill states at para. 57, there is “significant uncertainty about 
the terms on which the UK will withdraw from the EU”. This is surely correct, 
notwithstanding the Prime Minister’s 2nd May speech, the EU’s various 
guidelines and the future relationship guidelines due on 6th March. 
 
 
2. The UK Withdrawal from the European Union (Legal Continuity) 
(Scotland) Bill  
 
The process of Brexit has thrown up substantial challenges for a number of 
constitutional and international issues. The Good Friday Agreement was 



underpinned by the UK and Ireland’s membership of the EU. The devolution 
settlement was developed in the context of EU membership. 
 
Finding a solution to the challenges that Brexit raises needs to be a solution 
based on agreement and consensus with the devolved administrations. For 
the UK government to determine which devolved areas will return to the 
devolved administrations and which not is not an adequate approach and has 
resulted in the putting forward of the UK Withdrawal from the European Union 
(Legal Continuity) (Scotland) Bill. 
 
There is a broad agreement that in some areas common UK frameworks will 
be needed. However, there is not yet agreement on which areas nor how 
decision-making should operate for common UK frameworks. The latter 
process needs to find ways to give the devolved administrations a genuine 
say beyond consultation.  
 
In the absence of agreement, the putting forward of the UK Withdrawal from 
the European Union (Legal Continuity) (Scotland) Bill is a legal and a political 
challenge to the UK government’s approach to Brexit and devolved powers. 
This is an exceptional challenge, but so too more broadly is the extraordinary 
process of Brexit.  Appropriately, the UK and Scottish governments are 
continuing to consider ways to come to agreement. 
 
If there are to be common UK frameworks in some areas, decisions on these 
frameworks should feed into UK trade negotiations, both with the EU and with 
other third countries once the UK has left the EU and can negotiate such 
deals. In her 2nd March speech, Theresa May emphasises the importance for 
the UK of having flexibility in environmental standards, while maintaining high 
standards, and her aim of developing new agriculture and fisheries policies 
while negotiating with the EU “to manage shared stocks in a sustainable way 
and to agree reciprocal access to waters and a fairer allocation of fishing 
opportunities for the UK fishing industry”.  
 
Sequentially, it would seem the UK-EU talks on the framework for the future 
relationship will be underway, or even concluded, before common framework 
policies are established. 
 
 
3. Transition 
The EU has  made clear they are willing to agree a transition period with the 
UK as part of the Withdrawal Agreement. Areas of disagreement still exist 
however. Furthermore, at present, the EU draft position3 does not allow for an 
extension of the transition period. The UK government may wish to ask for a 
somewhat longer transition (for instance through to mid 2021 instead of 31 
December 2020), which would certainly have financial ramifications, and it 
may wish to ask for the possibility of extending the transition period.  

                                            
3 European Commission Draft Withdrawal Agreement on the withdrawal of the 
United Kingdom of Great Britain and Northern Ireland from the European 
Union and the European Atomic Energy Community, 28 February 2018 



 
The EU may be open to this but not to an indefinite or open extension. If this 
is to be done under Article 50 (which is more straightforward than any other 
legal base) then provision for extension should be in the Withdrawal 
Agreement. If there is no such provision, then any extension might have to be 
treated as a mixed agreement, making its agreement much more difficult4. 
 
This bears on both the EU Withdrawal bill and the UK Withdrawal from the 
European Union (Legal Continuity) (Scotland) Bill. In a status quo transition, 
the UK would continue to apply the full EU acquis and respect judgements of 
the ECJ while having no seat or vote in the European Council, Council of 
Ministers, or European Parliament. This would, presumably, be set out in the 
UK’s Withdrawal Agreement and Implementation Bill. A status quo transition 
would include the Charter of Fundamental Rights – which is not part of the EU 
Withdrawal bill but is included in the UK Withdrawal from the European Union 
(Legal Continuity) (Scotland) Bill, as it applies to retained devolved matters. 
How the EU Withdrawal bill or the Continuity bill would relate to the 
Withdrawal and Implementation bill and what amendments may be required in 
the former to ensure consistency is an open question. 
 
 
 
 
 
 
 

                                            
4 Tobias Lock: “Lost in Brexit Transition?” European Futures Website 28 
February 2018 


